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Copyright law is essential in library and information science in general, and digitization 

efforts in particular. Failure to acknowledge rights of intellectual property holders, and comply 

with the copyright law in the process of digital conversion, reproduction, and distribution of 

digitized materials, can put the acting agency—lost time and resources aside— at risk of moral, 

ethical, and legal liability.  American Library Association incorporated digital content 

intellectual property rights in the ALA’s Principles for Digital Content: “(1) Access to and use 

of digital content that is protected by copyright should be provided in a fair and equitable 

manner, balancing the rights and privileges of users, creators, and owners; (2) Rights 

management policies and procedures must promote the advancement and sharing of knowledge, 

innovation, and creativity” (American Library Association & OITP Digitization Workgroup, 

2007).  Careful intellectual property assessment, therefore, is a crucial step in the digitization 

process. 

This paper explores the key issues of the intellectual property law—copyright, limitations 

on exclusive rights, public domain, and orphan works—as they arise in considering the following 

candidate materials with unidentified copyright status for digitization: 

 Some personal letters written by Mr. Walter Packard to Mrs. Carrie Stevens dated 

during the year 1900. The personal letter described an outing that they had taken 

with a group of friends. Both parties are deceased. 

 

 A book with the following citation: 

Hall, F. (1871). The history of San José and surroundings: with bibliographical 

sketches of early settlers. San Francisco: Printing house of A. L. Bancroft and 

Company no. 721 Market Street 
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 Some photographs of J. J. Owen (1827-1884?) that contain no dates and no 

information on who took the photographs. 

 

This paper discusses the necessity and practicality of obtaining permissions for the items 

in question and offers recommendations on how to proceed with the copyright clearance. 

Analysis 

Is Permission Required?  

The original works of authorship are protected by the U.S. copyright law.  Copyright is 

the owner’s legal right to reproduce (copy), create derivative works of the original, distribute, 

perform, display, and modify a work (U.S. Code Title 17, §106). In most instances, copyright-

protected works require the owners’ permission when others seek to exercise these exclusive 

rights.  

Permission is not always necessary, however, according to the law and experts in the 

field (Crews, 2012, pp. 18-19; Hobbs, 2010, pp. 19-24). Ideas and facts, works in public domain, 

works of the U.S. government, and works qualifying for fair use fall outside of the scope of the 

copyright protection. The law also allows educators to use lawfully made copies of copyrighted 

materials in the classroom for educational purposes—a classroom use exemption, the U.S. Code 

Title 17, §110 (1).  The 2002 TEACH Act added another exemption, §110 (2), allowing the use 

of copyrighted works in distance learning (Rubin, 2010, p. 347). Finally, of most relevance to 

this paper, Title 17 of the United States Code, Section 108: Limitations on exclusive rights: 

Reproduction by libraries and archives (17 U.S.C. § 108) outlines the exceptions under which 

libraries and archives can make copies without seeking permission from copyright holders. In 

particular, according to this exemption, reproduction and distribution of three copies of an 

unpublished work duplicated solely for purposes of preservation and security or for deposit for 

research use in another library or archives (§ 108 b), or of a published work duplicated solely for 
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the purpose of replacement of a copy that is damaged, deteriorated, lost, or stolen, or if the 

existing format in which the work is stored has become obsolete (§ 108 c)—is not considered an 

infringement of copyright. In addition, in 1998, with the passage of the Digital Millennium 

Copyright Act, Section 108 was amended to include the digital format of reproduction: “The 

restriction that the copies made under Section 108(b) and (c) be in facsimile form was dropped 

and digital copies were permitted,” with the use of these digital copies “limited to the physical 

premises of the library,” points out Hirtle (2006). Finally, Section 108 h now allows that “during 

the last 20 years of any term of copyright of a published work, a library or archives, including a 

nonprofit educational institution that functions as such, may reproduce, distribute, display, or 

perform in facsimile or digital form a copy or phonorecord of such work, or portions thereof, for 

purposes of preservation, scholarship, or research”, under the following condition—libraries 

should make a reasonable effort to determine that: 

 the work is not subject to normal commercial exploitation, 

 a copy cannot be obtained at a reasonable price, and 

 the copyright holder has not filed notice with the Register of Copyright Regulation that 

either of the above conditions apply (17 U.S.C. § 108 h) (American Library Association, 

Section 108 Photocopying by Libraries and Archives). 

Rights Sought in the Digitization Project 

In order to determine the necessity of copyright clearance, the nature of materials and 

their potential use within the project must be first determined. If the nature of materials 

(published, unpublished, at risk of deterioration, etc.) and potential use fall under the exemptions 

of fair use (Title 17 of the United States Code, Section 107: Limitations on exclusive rights: Fair 

Use (17 U.S.C. § 107) or Title 17 of the United States Code, Section 108: Limitations on 
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exclusive rights: Reproduction by libraries and archives (17 U.S.C. § 108), discussed above, the 

copyright owners’ permission might not be required.  For example, up to three digital copies of 

an unpublished work can be produced for preservation and/or archival access without 

permission, limited to the physical premises of the library.  

If, on the other hand, the future use of digitized materials falls outside of these 

exemptions—for example if a library digitizes copyright-protected materials with the intention of 

making them available online in open, unrestricted access—then the copyright status assessment 

and copyright clearance of these items must be completed within the framework of the project. In 

the preliminary assessment of copyright issues relevant to the creation of a digital archive, Besek 

lists court rulings supporting the latter argument: “Making copies of a work available for public 

downloading over an electronic network qualifies as a public distribution” (Besek & National 

Digital Information Infrastructure and Preservation Program, 2003, p. 3), and therefore is subject 

to copyright law. 

Assessment of Copyright Status and Recommendations 

Some personal letters written by Mr. Walter Packard to Mrs. Carrie Stevens dated during 

the year 1900. The personal letter described an outing that they had taken with a group of 

friends. Both parties are deceased. 

 

Copyright Status 

If these letters were never published, and if it can be established that Mr. Walter Packard 

had died before 1944, they are in public domain as of 1 January 2014 (copyright term = life of 

the author + 70 years) (Hirtle, 2014). Public domain items do not require permission to be 

digitized and distributed in open access. “Under current copyright law, if a work is in the public 
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domain, anyone can reproduce, distribute, make derivative works of, or perform or display the 

work publicly without permission or payment,” explains Covey (2005, p. 7).  

If, on the other hand, Mr. Walter Packard’s date of death cannot be established, the letters 

written in 1900 will enter public domain 120 years from date of creation, or in 2020 (Hirtle, 

2014).  Hirtle also warns that “unpublished works when the death date of the author is not known 

may still be copyrighted after 120 years, but certification from the Copyright Office that it has no 

record to indicate whether the person is living or died less than 70 years before is a complete 

defense to any action for infringement,” according to 17 U.S.C. §302(e) (ibid.).  

Recommendations 

 Due to the personal nature of this item, I would conduct additional investigation for 

publicity and privacy rights. 

 If these letters were published, further investigation into the copyright status of such 

publication—i.e. whether such work is registered with the U.S. Copyright Office—would 

be advisable, as authors or their heirs often pass their rights onto publishers. 

 There is one other possible consideration here. If we could ascertain that the letters had 

been published, there is an exception under which libraries may digitize this work. 

Published materials in the last 20 years of their copyright term – could be made available 

online, from 17 U.S.C. § 108(h): “…during the last 20 years of any term of copyright of a 

published work, a library or archives, including a nonprofit educational institution that 

functions as such, may reproduce, distribute, display, or perform in facsimile or digital 

form a copy or phonorecord of such work, or portions thereof, for purposes of 

preservation, scholarship, or research, if such library or archives has first determined, on 
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the basis of a reasonable investigation, that none of the conditions set forth in 

subparagraphs (A), (B), and (C) of paragraph (2) apply.” 

 Granted no violation of copyright, publicity, and privacy rights was in question and these 

letters were never published, I would file a request with the Copyright Office for the 

certification discussed above, in order to clear Packard’s letters for digitization and 

proceed with including it in the digitization project once the affirmative certificate has 

been received. If, on the contrary, these letters turned out to be still protected, I would 

postpone their inclusion in the project until the time when they pass into public domain. 

A book with the following citation: 

Hall, F. (1871). The history of San José and surroundings: with bibliographical sketches of 

early settlers. San Francisco: Printing house of A. L. Bancroft and Company no. 721 

Market Street 

 

Copyright Status 

Works published in the United States before 1923, according to Cornell Copyright 

Information Center, are in the public domain due to copyright expiration (Hirtle, 2014). Works in 

public domain can be used without limitations or restrictions.  

Recommendation 

This book, due to its public domain status, is eligible for digitization and subsequent 

access with no outstanding conditions. While it can be digitized, however, simply due to the 

expiration of copyright protection, there is a perfectly good reason not to digitize it and that is 

because it’s already been done by another institution—Bancroft Library at Stanford University1. 

                                                           
1 Available on Googlebooks, at 

https://books.google.com/books/about/The_History_of_San_Jos%C3%A9_and_Surrounding.html?id=9Y2Sz0vLcm

QC&hl=en  

https://books.google.com/books/about/The_History_of_San_Jos%C3%A9_and_Surrounding.html?id=9Y2Sz0vLcmQC&hl=en
https://books.google.com/books/about/The_History_of_San_Jos%C3%A9_and_Surrounding.html?id=9Y2Sz0vLcmQC&hl=en
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Some photographs of J. J. Owen (1827-1884?) that contain no dates and no information on 

who took the photographs. 

 

Copyright Status 

  

Based on the description, this is an example of an orphan work—a work “whose current 

copyright owner cannot be located” (Hirtle, 2005).  Due to the uncertain date and the missing 

photographer’s name, this item has no clear indication as to its authorship and copyright status.  

We can only assume that the latest date when these photographs could have been taken was the 

date of J. J. Owen’s death. If, indeed, J. J. Owen passed away in 1884 rendering the date of 

creation to the same year, and if these photographs were never published, then the copyright term 

might have expired 120 years from date of creation, i.e. in 2004—for unpublished anonymous 

works and works made for hire (Hirtle, 2014). 

In addition, it is unknown whether these photographs were subsequently published. This 

will require additional investigation into their copyright status and other legal rights.  

Recommendations 

 I would recommend first to make a reasonable effort to identify copyright status and 

owner of the photographs, e.g. following the procedure outlined in the U.S. Copyright 

Office’s Circular R22 How to Investigate the Copyright Status of a Work (United States 

Copyright Office, Circular 22.) Additional research on J. J. Owen might be advisable—in 

order to identify if any of his photographs had been published in the past and are, 

therefore, copyright protected. 

 “It may, in fact, be impossible to locate all rights holders, but a library or archives may 

still be justified in digitizing and displaying an object if it can document that it made a 

reasonable effort to locate the rights holder,” the Digital Library of Georgia maintains 

(Digital Library of Georgia, Securing Permission to Digitize and Display Collections 
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Online). Following this library’s approach might be practical under the circumstances, as 

part of the good faith effort defense: “As an added measure, a repository may post the 

names of potential rights holders that the repository could not locate on a special section 

of its Web site. This gives the individuals and organizations an opportunity to contact the 

repository, either to offer consent or to express their desire to have the materials removed 

from the site” (ibid.).   

 The NINCH Guide supports this latter advice while warning against possible risks: “If 

permission cannot be obtained even through good faith efforts, you need to proceed—if 

at all—very cautiously and assess the risks carefully. Again, in such cases, fair use may 

justify your inclusion of the materials in question. Restricting access to the materials may 

also limit your risk” (Humanities Advanced Technology and Information Institute, & 

National Initiative for a Networked Cultural Heritage, 2002). 

 I would personally opt for digitizing these photographs but not release them into 

unrestricted access, limited them to the network access instead— following Hirtle’s 

advice: “The best method of providing scholarly access to unpublished materials… is via 

networked digital access from the owning institution” (2006). 
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