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Abstract 

A new trend of digital libraries taking part in memory preservation, education, and community building is 

gaining momentum in the 21st century learning.  Equipped with modern technology, educators across all 

disciplines use digital collections to facilitate critical analysis skills, foster empathy, and promote learner 

engagement. At the same time, the attributes of the existing intellectual property law and the copyright 

law in particular, are poorly suited to the growing user needs in the new environment.  This paper 

examines how intellectual property—one of the central issues in education, librarianship, and 

scholarship—plays out at the stages of development and online distribution of educational multimedia.  

The analysis focuses on the copyright legal framework, public domain, fair use, Creative Commons 

licensing, and copyright clearance process.  A case study is included to demonstrate practical application 

of the intellectual property law to educators working with multimedia and digital collections. 

Keywords: digital collections, educational multimedia, intellectual property, copyright, 

public domain, fair use, Creative Commons, copyright clearance 
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Intellectual Property in Online Educational Multimedia Resources 

Introduction 

With the advance of educational technology, digital multimedia resources have gained great 

popularity in secondary and higher education, academia, and the libraries that support them.  Teachers 

and information professionals develop new multimedia resources, create learning object repositories, and 

disseminate them via electronic networks, both password-protected and open-access.  Students produce 

multimedia as part of their homework assignments and share them online with their peers.  Libraries, in 

order to stay relevant to the learning practices of the 21st century, have shifted their focus from collecting 

and preserving information resources to educating how to access and use these resources in the new 

learning environment. 

 During the past 20 years, many institutions across the globe engaged in developing digital 

collections—including manuscripts, images, electronic journals, audio, video, and other digital records—

diverse in scope, size, and content.  Memory preservation projects have become increasingly popular, 

among others.  The Library of Congress American Memory project, for example, makes available 100 

digital collections and 9 million items documenting the U.S. history and culture via its multimedia 

website.  Having recognized memory communication—a concept directly related to heritage 

preservation—as one of most effective community building tools, libraries, archives, and museums have 

included it in their agenda, striving to “participate in construction of collective memory of communities 

they serve”  (Manžuch, 2009).   

As a result of the digital collections’ dynamic growth, there also grew a need of norming the new 

development.  Throughout the 1990s, researchers and library practitioners arrived at two distinct 

definitions of the term digital library: researchers viewed digital libraries as content collected on behalf of 

user communities, whereas practicing librarians defined digital libraries as institutions and services 

(Borgman, 1999, p. 229).  The organization where I work uses the terms digital library, and digital 

archive, as they are defined by the research field—a collection of content.  Established by Steven 
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Spielberg in 1994 in order to collect and preserve video testimonies from survivors and other witnesses of 

the Holocaust, the Survivors of the Shoah Visual History Foundation within several years gathered nearly 

52,000 audiovisual interviews, recorded in 57 countries, in 33 languages— one of the largest digital video 

libraries in the world.  In 2006, the Foundation became part of the Dana and David Dornsife College of 

Letters, Arts and Sciences at the University of Southern California, and received a new name: USC Shoah 

Foundation – The Institute for Visual History and Education.  The Institute is dedicated to making the 

audiovisual interviews from its digital collection a compelling voice for education and action, working 

with partners around the world to advance scholarship and research, to provide resources and online tools 

for educators, and to disseminate the testimonies for educational purposes. 

The Institute’s collection, Shoah Foundation Visual History Archive, is preserved in perpetuity at 

USC and is part of the University Libraries’ Special Collection’s department, aimed at providing access to 

archival, historic, and primary source materials in various areas of knowledge.  This uniquely positions 

the Institute in today’s academia: it represents an educational unit within a university, whose 

programmatic work is centered on its digital collection which, in turn, is a special collection of an 

academic library.  For that reason, I believe, it suits uniquely to the challenges of the contemporary 

academic environment, as they are aptly described by Walter (2008), representing a new generation of 

academic units—a hybrid organization bridging the divide between the academic units and academic 

libraries. In order to remain essential to service missions of the parent institutions, is imperative for such 

organizations to “embrace relationships with complementary academic professions that allow … to 

organize for mutual benefit, and we must pursue interactions among multiple professional species to 

ensure that we evolve together in such a way that we all can thrive in our new environment,” points out 

Walter (ibid.).  For the purpose of this paper, therefore, I believe it is important to consider the intellectual 

property policies and values from the perspectives of both fields: education and librarianship. 

Research of the digital libraries’ practices has found that, because the digital collections often 

contain raw material, they need to package the raw content in ways that foster users’ learning experiences, 

e.g. curated exhibitions, interpretations, and analyses (Lynch, 2002).  The need to package the raw 
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content calls for development of multimedia resources.  Empirical research in education field reports 

effectiveness of multimedia use in cognitive learning, as well (Donelli, Dailey, and Mandernach, 2009, p. 

150).  The Institute addresses this new paradigm by incorporating additional digital materials—aimed at 

supporting educational use of the audiovisual collection from its digital library—into multimedia 

resources and making them available on its website, in free, open access.  As individual components of 

these works are often acquired from external sources that are owned by other institutions and individuals, 

intellectual property —one of the foundational issues in education, librarianship, and scholarship—plays a 

critical role in the process of the educational multimedia development and online distribution. 

This paper explores the key issues of the intellectual property law—copyright, public domain, fair 

use, Creative Commons licensing, copyright clearance process, and copyright attribution— as they arise 

in connection with the development and distribution of multimedia works.  Included in this paper is a case 

study:  the analysis of the copyright clearance specifics at the development stage of a particular 

multimedia educational resource produced by the Institute and its international partner.  The case study 

demonstrates the practical application of the intellectual property law in the way that is relevant to 

educators working with multimedia and digital collections.  

Role of Copyright in 21st Century Learning 

 When discussing importance of copyright for educators, Renee Hobbs—one of the nation’s 

leading authorities on media literacy education—outlines the following shared educators’ beliefs 

regarding the use of intellectual property for teaching and learning: 

 The effective use of copyrighted materials enhances the teaching and learning process. 

 Copyright owners and users of copyrighted materials both deserve respect (Hobbs, 2010, pp.5-6). 

Intellectual property is equally important to librarians and information professionals.  Included in 

the American Library Association’s Code of Ethics, the Intellectual Property statement helps maintain the 

information creator-user equilibrium by supporting the expectation of free and equitable access to 

information on one side and the right to intellectual property on another (American Library Association, 

Statement IV).  Digital content intellectual property rights are incorporated in the ALA’s Principles for 
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Digital Content: “(1) Access to and use of digital content that is protected by copyright should be 

provided in a fair and equitable manner, balancing the rights and privileges of users, creators, and owners; 

(2) Rights management policies and procedures must promote the advancement and sharing of 

knowledge, innovation, and creativity” (American Library Association & OITP Digitization Workgroup, 

2007).  Finally, knowledge of the legal framework within which libraries and information agencies 

operate, including laws relating to copyright and intellectual property, is a required core competence in 

librarianship (American Library Association, 2009, p. 2, 1G). 

Leading national and international professional associations in the field of education maintain 

unequivocal support of intellectual property.  National Education Association (NEA), the nation's largest 

professional organization committed to advancing the cause of public education, advocates for intellectual 

property on the Issues & Advocacy section of its website and mandates its members to “adhere to the 

highest ethical standards” in the Preamble to its Code of Ethics (National Education Association, 1975). 

American Federation of Teachers (AFT), representing 1.5 million members in more than 3,000 local 

affiliates nationwide, relies on academia in leading its intellectual property policy.  In 2012, the AFT 

drafted a primer, Intellectual Property Issues for Higher Education Unions, to guide its members in 

response to numerous inquiries regarding faculty ownership of intellectual property during the last 10 

years (Strom, 2012).  International Society for Technology in Education (ISTE)—a nonprofit organization 

dedicated to supporting the use of information technology by K-12 students and teachers—includes 

intellectual property in ISTE’s U.S. Public Policy Principles and Federal & State Objectives 

(International Society for Technology in Education, 2009). 

The field research, however, reports a low awareness trend of intellectual property issues.  A 

study assessing the postsecondary educators’ knowledge level regarding copyright ownership in the state 

of Ohio revealed that the level is at best low (Renner, 2005, pp. 90-108).  One hundred and twenty 

postsecondary educators who taught web-based courses at public, private, religious, and two-year 

colleges participated in the study.  The results show that whereas Ohio’s postsecondary educators had 
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some level of legal knowledge regarding copyright law and copyright ownership, they were to a large 

extent unaware of major provisions of the 1976 Copyright Act. 

 “If we do not manage copyright to our advantage, we will lose valuable opportunities for 

achieving our teaching and research missions,” warns Crews, Director of Copyright Advisory Office at 

Columbia University. “If we do not manage our own needs, someone else will make the decisions for us” 

(Crews, 2012, p. xii).  It is particularly important now, when the “historically separate roles of librarian, 

scholar, curator, and teacher are blurring alongside the traditional distinctions between libraries, 

museums, and archives” (Beaudoin, 2012).  As the copyright law continues to change in the digital era, 

professional associations and individual organizations in education, librarianship, and scholarship need to 

develop their intellectual property policies cooperatively and make an effort to keep them current and 

transparent to their members. 

Intellectual Property in Multimedia 

In education, the term multimedia applies to resources that involve the integration of more than 

one media forms or formats, i.e. text in combination with graphics, audio, music, video, and/or animation 

(Donelli, Dailey, and Mandernach, 2009, p. 150).  Because of the multi-component nature of the media, 

these resources often involve property issues, particularly when individual components were originally 

created by different authors and are subject to legal protection.  

The original works of authorship are protected by the U.S. copyright law.  Copyright is the 

owner’s legal right to reproduce (copy), create derivative works of the original, distribute, perform, 

display, and modify a work as well as the right to publicly perform a sound recording by digital 

transmission (U.S. Code Title 17, §106).  A work of authorship is automatically copyrighted at the 

moment of creation, as long as was fixed in any tangible medium of expression (U.S. Code Title 17, 

§102). In addition to copyright law, intellectual property law include patent law, trademark law, and trade 

secret law, protecting inventions and processes; words, names, and symbols; and valuable information 

constituting owner’s secret, respectively.  Because multimedia works are created by combining copyright-

protected content, copyright law is the most important intellectual property law for multimedia 
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developers.  The U.S. copyright law is a federal law and is applicable across the nation.  In addition to 

protecting owners’ rights, the main purpose of copyright is to advance human knowledge and innovation, 

or, as U.S. Constitution stated in 1787—“to promote the progress of science and useful arts” (U.S. 

Constitution, 1787, art. I, § 8, cl.8).  It was this constitutional clause that gave Congress the authority to 

enact the copyright law. The current law is embodied in the Copyright Act of 1976 and all amendments 

enacted through December 9, 2010; it can be found in Title 17 of the United States Code. 

Subject Matter of Copyright in Multimedia 

According to the Section §101 definitions, multimedia works fall under the categories of 

collective works and compilations: 

A collective work is a work, such as a periodical issue, anthology, or encyclopedia, in which a 

number of contributions, constituting separate and independent works in themselves, are assembled into a 

collective whole. 

A compilation is a work formed by the collection and assembling of preexisting materials or of 

data that are selected, coordinated, or arranged in such a way that the resulting work as a whole 

constitutes an original work of authorship. The term compilation includes collective works (U.S. Code 

Title 17, §101). 

The New Media Rights—a nonprofit organization that provides legal services, education, and 

advocacy for Internet users and creators—explains the compilations category further. Resulting from a 

process of selection, arrangement, and presentation (SAP) of preexisting materials, compilations are 

“fundamentally “second generation” works based on preexisting matters. The two types of compilations 

are “collective works” and “factual compilations.” While the former are separate and independently 

copyrightable preexisting materials brought together by the compiler, the latter are facts, data, or public 

domain materials which, in and of themselves are not copyrightable, but are brought together by the 

compiler with such an element of originality as to the SAP as to make it copyrightable” (New Media 

Rights, 2007). 

The works of authorship to which the copyright law applies are listed in Section §102: 
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(1) literary works (computer software is included in this category); 

(2) musical works, including any accompanying words; 

(3) dramatic works, including any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; 

(7) sound recordings; and 

(8) architectural works 

Finally, Section §103 specifies the subject matter of copyright as it relates to compilations and 

derivative works: 

(a) The subject matter of copyright as specified by section 102 includes compilations and derivative 

works, but protection for a work employing preexisting material in which copyright subsists does not 

extend to any part of the work in which such material has been used unlawfully. 

(b) The copyright in a compilation or derivative work extends only to the material contributed by the 

author of such work, as distinguished from the preexisting material employed in the work, and does not 

imply any exclusive right in the preexisting material. The copyright in such work is independent of, and 

does not affect or enlarge the scope, duration, ownership, or subsistence of, any copyright protection in 

the preexisting material. 

A derivative work is a work based upon one or more preexisting works, such as a translation, 

musical arrangement, dramatization, fictionalization, motion picture version, sound recording, art 

reproduction, abridgment, condensation, or any other form in which a work may be recast, transformed, 

or adapted. A work consisting of editorial revisions, annotations, elaborations, or other modifications, 

which, as a whole, represent an original work of authorship, is a derivative work (U.S. Code Title 17, 

§101). 
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The Multimedia Project 

Working in the capacity of the international programs coordinator, I coordinate the Institute's 

international programmatic activities and curate international portals on the Institute's website.  The 

international programmatic work involves partnering with local governments and NGOs, is aimed at 

production of interdisciplinary educational resources, of geographic and cultural relevance, and includes 

training for local educators on the use of the Visual History Archive testimonies in their own work.  The 

Institute develops multimedia educational resources in print and electronic format, and makes the digital 

versions available on the Institute’s website, in free, open access.  While coordinating development of the 

educational products, I manage copyright clearance for the external components of the multimedia that 

are protected by copyright.   

In 2012, the Institute partnered with Centro di ricerca sulle relazioni interculturali dell’Università 

cattolica del Sacro Cuore (Center for Research on Intercultural Relations at the Sacred Heart Catholic 

University) in Milan, Italy, to develop Giving Memory a Future: The Holocaust and the Rights of Roma 

in Contemporary Europe—a multimedia educational resource dedicated to Sinti and Roma.  The main 

goal of the project is to provide information and resources to political decision makers and educational 

policy makers in Europe, in order to facilitate better understanding of the Sinti and Roma culture, history, 

and rights, develop new strategies of addressing discrimination against Sinti and Roma, and promote 

peaceful coexistence in Europe.  To support this goal, the project pursues the following objectives: 

 Produce a multimedia resource incorporating audiovisual, documentary, legislative, scholarly, 

and mass media information related to Sinti and Roma rights and anti-Sinti and Roma 

discrimination; 

 Inform target groups (political decision makers and educational policy makers) about the 

historical mechanisms that led to discrimination, exclusion, and persecution of the Roma in the 

twentieth century through a progressive erosion of their rights; 

 Demonstrate the continuity and the mechanisms driving exclusion/persecution of Sinti and Roma 

throughout history and contemporary Europe. 
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The resource is produced in English and Italian, and will be published online on two websites: the 

Institute’s Italian portal http://sfi.usc.edu/italian/ and a unique designated site www.romsintimemory.it 

(currently under construction).  As of the date of this paper, the project is at the final stage of 

development, nearing its completion. 

The Multimedia Project Components 

The multimedia components of the Giving Memory a Future resource fall into four general 

categories: the works in which the Institute holds the copyright; the works owned by other institutions and 

individuals; the works that are in the public domain; and the works with undetermined copyright. 

The Visual History Archive features a collection of 407 audiovisual testimonies of Sinti and 

Roma who survived Nazi persecution during World War II. These testimonies were recorded in 18 

countries, in 16 languages, during the 1990s.  Forty-nine clips from 32 interviews were selected for the 

project, in English, Italian, German, Russian, Polish, and Ukrainian languages; the clips were subtitled in 

English and Italian. As the Institute owns the copyright to the VHA audiovisual testimonies; the video 

component did not require copyright clearance. 

In order to enhance the users’ experience in contextual processing of the video component 

(Dalbello, 2004), approximately 263 digital materials were selected from additional sources: 172 images 

(photographs, scanned historical documents), 90 textual documents (agency reports, scholarly articles, 

book chapters, etc.), and one audio file.  The photographs were acquired from archives and museums, e.g. 

Bundesarchiv (Federal Archives, Germany), the United States Holocaust Memorial Museum, L’Archivio 

Centrale dello Stato (ACS) (The Central Archives of the State, Italy), online publications, and individual 

collections.  Several images were selected from Wikimedia Commons, an online repository of free-use 

images, sound, and other media files—a project of the Wikimedia Foundation.  Textual documents 

included agency reports (Council of Europe, European Parliament, European Union Agency for 

Fundamental Rights (FRA), European Roma Rights Center, Italian Parliament, Amnesty International), 

scholarly articles, conference proceedings, and academic publications.  Out of all texts, including scanned 

http://sfi.usc.edu/italian/
http://www.romsintimemory.it/
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images of historical documents, 24 are in the English language, 7 in French, 4 in German, and 59 in 

Italian language. 

Copyright Clearance Process 

Analysis 

Since the additional components selected for the project were owned by external entities, a 

careful analysis had to be conducted in order to determine the copyright status of these components, the 

need to acquire permissions (licenses), and policy implications.   

Policy compliance.  While managing the copyright clearance process, every USC unit must act 

according to the University policy.  As an employee of the Institute and future information professional, I 

have to consider the professional codes as well, described in the Role of Copyright in 21st Century 

Learning section of this paper.  

The USC intellectual property policy provides guidance on using works owned by others: 

“Members of the University community should be aware of copyright and other intellectual property 

rights of individuals before they copy works—in physical or digital form—owned by others.  As a rule of 

thumb, unless your use of the work is exempt or excused from liability for infringement under federal or 

state laws, you should obtain written permission from the copyright owner to use the work” (University of 

Southern California, 2001, p. 7, Section 2.4).  In order to comply with the federal law, respective 

professional codes, and the university IP policy, and to avoid copyright infringement, I had to conduct 

analysis of applicable exemptions and to make sure the Institute secures permission from copyright 

holders to include their content in the new multimedia project, when required by law. 

Determining necessity of a license.  Permission is not always required, according to the law and 

experts in the field (Crews, 2012, pp. 18-19; Hobbs, 2010, pp. 19-24). Ideas and facts, works in public 

domain, works of the U.S. government, and works qualifying for fair use fall outside of the scope of the 

copyright protection. In addition, works distributed under the Creative Commons licenses can be used 

without permission, with certain limitations. The law also allows educators to use lawfully made copies of 

copyrighted materials in the classroom “or similar place devoted to instruction” for educational 
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purposes— a classroom use exemption, contained in the U.S. Code Title 17, §110 (1).  Finally, the 2002 

TEACH Act added another exemption, §110 (2), allowing the use of copyrighted works in distance 

learning. The latter is very limited in scope: only accredited, nonprofit institutions are included; an 

institution must develop and enforce appropriate copyright policies; only enrolled students may receive 

copyrighted materials; the institution must ensure that the storage and dissemination of digital materials 

are available only to authenticated individuals and only for a designated period of time; the institution 

must ensure DRM protection for distributed materials; “faculty can only disseminate materials that are an 

integral part of the course content, and they must control or supervise the dissemination of the material” 

(Rubin, 2010, p. 347), etc.  Because the Giving Memory a Future resource is intended for online 

distribution in open access, and for an indefinite amount of time, these exemptions did not apply.  

Public domain.  Public domain works are those that have no copyright protection.  “The idea 

behind public domain is noble—it’s one way that we freely share the products of our culture with each 

other,” notes Hobbs (2010, p. 16).  Works in public domain can be used without limitations or 

restrictions. Copyright expiration is the main source of works in the public domain.  Crews lists key 

points librarians and educators should use while determining the copyright duration: 

 Most works are protected for the life of the author plus seventy years. 

 Works published before 1978 were required to have a copyright notice in order to gain protection.  

Without a notice, such works lost copyright protection. 

 Works published between 1923 and 1978 could have protection for up to ninety-five years. 

 Many foreign works that were in the public domain have had copyrights restored (2012, p. 23). 

Undoubtedly, public domain serves as a source of knowledge, advances the learning progress, 

and promotes artistic freedom. Whereas the advantages of public domain are apparent, it “has shrunk 

considerably in recent years. Although copyright is supposed to be a “limited monopoly,” new laws have 

greatly lengthened the terms of copyright protection, so very few works now enter into the public 

domain” (Hobbs, 2010, p. 16).  As a result of joining the Berne Convention in 1989, the United States 



INTELLECTUAL PROPERTY IN ONLINE MULTIMEDIA  14 

eliminated the copyright notice requirement, and in 1992—the need to seek renewal for earlier works, 

making older copyrights renew automatically. In addition, the Sonny Bono Copyright Term Extension 

Act of 1998 “increased the copyright terms of all copyrighted works that were eligible for renewal in 

1998 to ninety-five years after the year of the creator’s death” (McDermott, 2012, p. 9). “As the year 2018 

approaches, the motion picture and recording industries may again lobby Congress to expand the term of 

copyright,” anticipates Gasaway (2009, p. 462). To make the public domain determination—a must-have 

skill for a successful copyright clearance process—even more challenging, elimination of the copyright 

notice did a disservice to those seeking permissions: now that the copyright notice is not required for a 

work to be protected under the copyright law, determining the duration of the copyright with no date of 

the first publication attached to the work, has become a difficult and time-consuming task. 

Fair use.  “In order to ensure that copyright law did not become a form of private censorship, the 

Copyright Law of 1976 includes Section 107, the doctrine of fair use,” explains Hobbs. “Fair use is an 

exemption—a type of “user right” that limits the rights of the copyright holder, allowing users to make 

copies without permission or payment under certain conditions” (2010, p. 99).  According to U.S. Code 

Title 17, §107, fair use of a copyrighted work is not an infringement of copyright, including such use by 

reproduction in copies, for purposes such as criticism, comment, news reporting, teaching (including 

multiple copies for classroom use), scholarship, or research. In determining whether the use made of a 

work in any particular case is a fair use the factors to be considered include: (1) the purpose and character 

of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; (3) the amount and substantiality of the portion used in relation to 

the copyrighted work as a whole; and (4) the effect of the use upon the potential market for or value of the 

copyrighted work. 

In addition to four factors outlined in U.S. Code Title 17, §107, Hobbs examines the 

transformative use factor. She argues that if the unlicensed use transformed the material taken from the 

copyrighted work,  used it for a purpose different from the purpose of the original, and if the amount of 

the material taken was appropriate, considering the nature of the copyrighted work and the use, such use 
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will be likely considered fair in court. “Such uses of copyrighted material are not likely to be challenged 

by copyright owners,” adds Hobbs. “But because fair use requires reasoning and interpretation, each case 

is different, and it is important to look at the particulars of the situation and context in some detail” (2010, 

p. 48).  The transformative use factor is supported by the minimum creativity requirement for a work to 

be protected by copyright, points out Crews: “A work must embody only some “minimum amount of 

creativity” to be considered original. Courts have held that almost any spark of creativity beyond the 

“trivial” will constitute sufficient originality… For example, a yellow pages listing may have sufficient 

originality resulting from its categorization of information into subject headings” (2012, p. 10). 

The lack of specificity in the fair use provision of the U.S. copyright law became an issue of great 

concern for educators and information professionals.  In 1997, the Conference n Fair Use (CONFU) 

released three sets of fair use guidelines, covering digital images, multimedia, and synchronous distance 

learning. The guidelines have been subjected to harsh criticism; none of the guidelines was enacted into 

law.  Many criticized them as “problematic, unworkable, premature, unbalanced, as well as unnecessarily 

limiting on the concept of fair use” (Sundt, 1999, p. 1328).  According to Crews, the guidelines 

deficiencies included: 

 Misinterpretation of fair use, injection of variables and conditions that are not part of the law 

 Limitations in the application of fair use and inapplicability to new needs and technologies 

 Demand of diligent oversight and enforcement in institutions, etc. (2012, pp. 79-80). 

Warning against using the guidelines, experts and professional associations suggest using best 

practices instead. Hobbs, for example, proposes the Code of Best Practices in Fair Use for Media Literacy 

Education (2010, p. 70).  In 2012, Association of College and Research Libraries and Association of 

Research Libraries endorsed the Code of Best Practices in Fair Use for Academic and Research Libraries 

developed by the ARL together with the Center for Social Medial at American University and the 

Program for Information Justice and Intellectual Property in American University’s Washington College 

of Law (Adler, P. S., Aufderheide, P., Butler, B., Jaszi, P., American University, Washington College of 

Law, & Andrew W. Mellon Foundation, 2012). 
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Finally, because fair use is a result of arbitrary decision making process and all people do not 

think alike, the law includes a reasonableness standard provision in order to provide a so-called good faith 

fair use defense: “The court shall remit statutory damages in any case where an infringer believed and had 

reasonable grounds for believing that his or her use of the copyrighted work was a fair use under section 

107, if the infringer was: (i) an employee or agent of a nonprofit educational institution, library, or 

archives acting within the scope of his or her employment…”(U.S. Code Title 17, §504(c)(2)). 

Fair use analysis. In order to determine whether the fair use exemption was applicable to the use 

of individual components in the Giving Memory a Future multimedia resource, all four factors listed in 

U.S. Code Title 17, §107 were examined. The project use was applicable under the purpose and character 

of use factor because it was intended for nonprofit educational purposes.  The nature of the work also 

passed the test, as most of the individual components did not represent the fiction genre—the genre that 

has traditionally received greater protection from the courts (Crews, 2012, p. 62).  Whereas the project 

passed the test of the first two factors, the remaining two factors turned out to be non-applicable. The 

amount and sustainability of the portion used in relation to the copyrighted work as a whole did not fit the 

intended use because most of the individual components of the Giving Memory a Future resource were 

intended to be used in their entirety.  The effect of the use upon the potential market for or value of the 

copyrighted work did not apply either.  As described in The Multimedia Project section of this paper, the 

Giving Memory a Future resource, once completed, will be made available online on two websites: the 

Institute’s Italian portal http://sfi.usc.edu/italian/1 and a unique designated site www.romsintimemory.it 

(currently under construction).  The websites are not password-protected and are freely available to all 

Internet users.  “Remember, unless you have a good “Fair Use” argument or a license to use to work, an 

electronic transmission such as sending a file through email, posting on any website, allowing public 

download on a webpage controlled by you, likely constitutes “distribution” under copyright law every bit 

as much as tangible, physical distribution of copyrighted works in the pre-internet era of distribution such 

as including CD’s, video cassettes, books, etc.,” warns New Media Rights (New Media Rights, 2007).  

                                                           
1 P.S.: As of 14 September 2016, the resource is available on http://sfi.usc.edu/education/roma-sinti/en/ 

http://sfi.usc.edu/italian/
http://www.romsintimemory.it/
http://sfi.usc.edu/education/roma-sinti/en/


INTELLECTUAL PROPERTY IN ONLINE MULTIMEDIA  17 

Besek, in the preliminary assessment of copyright issues relevant to the creation of a digital archive, lists 

recent court rulings supporting the New Media Rights’ argument: “Making copies of a work available for 

public downloading over an electronic network qualifies as a public distribution” (Besek & National 

Digital Information Infrastructure and Preservation Program, 2003, p. 3).  Since the right to distribute 

copies of original works of authorship, according to U.S. Code Title 17, §106, is vested exclusively in the 

copyright owner of the work, due to the online distribution of the project the intended use of its individual 

components required permission from copyright owners. 

With 50% of the fair use factors failing the test, the transformative factor evaluation was not 

included in the fair use analysis for this project.   

The international scope of the project added another level of complexity to the fair use 

evaluation: “Fair use does not work well for everyone in the copyright sphere, such as publishers. Most 

publishing today, especially electronic and media publishing, is international in scope.  Because fair use is 

a U.S. concept, which applies only domestically, publishers, whose works are distributed in other 

countries, cannot rely on it” Gasaway (2009, p. 468). 

Creative Commons. A nonprofit organization founded in 2001 by a group of law professors, 

Creative Commons offers free, easy-to-use copyright licenses for authors to share their creative work 

(Creative Commons, About the Licenses): 

 Attribution CC BY (Attribution 3.0 Unported) 

 Attribution-NoDerivs CC BY-ND (Attribution-NoDerivs 3.0 Unported) 

 Attribution-NonCommercial CC BY-NC (Attribution-NonCommercial 3.0 Unported) 

 Attribution-NonCommercial-ShareAlike CC BY-NC-SA (Attribution-NonCommercial-

ShareAlike 3.0 Unported) 

 Attribution-ShareAlike CC BY-SA (Attribution-ShareAlike 3.0 Unported) 

 Attribution-NonCommercial-NoDerivs CC BY-NC-ND (Attribution-NonCommercial -NoDerivs 

3.0 Unported) 
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All CC licenses allow others to download author’s works and share them with others, as long as 

they credit the author, Attribution-NonCommercial-NoDerivs CC BY-NC-ND being the most restrictive 

in not allowing the users to change the author’s work or use it commercially.  The copyright owner may 

select the license according to the rights he or she wants to grant to the users. In addition to providing the 

free licensing tool, Creative Commons offers a CC0—a public domain tool for those copyright holders 

wishing to release their work into public domain; and a Public Domain Mark—a tool for identifying a 

work the user believes to be free of known copyright restrictions. I believe, because of the arbitrariness 

factor, the latter is at risk of misuse or misappropriation, even though the website does include a warning: 

“Creative Commons does not recommend this tool for works that are restricted by copyright laws in one 

or more jurisdictions” (Creative Commons, Our Public Domain Tools).  The difficulty of copyright 

duration evaluation may, indeed, have resulted to that “only slightly more than two percent of the works 

licensed under the CC carried the public domain dedication,” as of 2006 (Gasaway, 2009, p. 458). 

The Creative Commons free licensing approach became widely popular across the globe. In 

December 2008, for example, Bundesarchiv (German Federal Archives) donated over 80,000 files to 

Wikimedia Commons, licensed under Creative Commons Attribution-ShareAlike 3.0 Germany License 

(CC-BY-SA).  Since then, Creative Common licenses have continued gaining support: “as of March 

2009, an estimated 130 million licenses were issued. Creative Commons developed new approaches to 

reducing the barriers to the free flow of knowledge and has focused on increasing the availability of 

scientific information on the Internet,” reports Rubin (2010, p. 341). 

It appears, however, that despite its popularity, Creative Commons licensing impacts multimedia 

inclusion in library catalogs and discoverability. Rabina maintains: “Much of multimedia is grey by 

nature: it is published outside the traditional scholarly communication powerhouses and has limited, if 

any, bibliographic control” (2009, p. 5).  When licensed under traditional copyright license, multimedia is 

more likely to be included in the existing methods of storage, organization, and bibliographic control. 

Traditional copyright, however, imposes copyright restrictions on the use of such multimedia. On the 
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other hand, multimedia licensed under Creative Commons, even though less restrictive, are “less likely to 

be included in national bibliographies than worked carrying traditional copyright” (ibid., p. 9). 

Copyright status of multimedia components.  As copyright protection does not cover all works 

of authorship, the first step in the decision making process is to determine the copyright status of the 

individual multimedia components.  The copyright status analysis revealed that out of approximately 263 

works selected for the Giving Memory a Future resource, about 238 (90.5%) were protected by copyright, 

owned by archives, publishers, museums, and individual authors, 22 (8.4%) were in public domain, and 

the owners of 3 works (1.1%) were unknown.  Out of 238 copyrighted works, 12 (approximately 5%) 

were licensed under Creative Commons, advantageous for permission seekers, as all types of CC licenses 

allow others to download author’s works and share them with others, as long as they credit the copyright 

owner. 

Copyright status determination presented several challenges. Public domain analysis particularly 

presented a challenge as it applied to photographs of paintings that were in public domain.  Even though 

the photographs reproduced original works with maximum verisimilitude factor (i.e. no 

originality/creativity factor), they nevertheless turned out to be protected by copyright, e.g. photograph of 

the painting, “The Suppliants: Expulsion of the Gypsies from Spain” by Edwin Long (date painted: 1872), 

held by Royal Holloway, University of London.  The art gallery advised that although the painting had 

fallen out of copyright due to the expired copyright term, the copyright of the digital image remained with 

the collection, and required a license for reproduction on websites. 

Locating a point person in order to secure permission turned out to be a challenge as well, as it 

involved contacting several people in the process.  Working with compilations, which can be protected 

under multiple copyright, presented another difficulty: “A single issue of a standard academic journal can 

illustrate the point. An editor may select your article for publication and arrange it with other writings into 

a new journal issue.  You may still hold the copyright for your own individual work, but the editor can 

hold a copyright in the compilation of the overall journal issue,” explains Crews (2012, pp. 16-17).  In 

other instances authors of individual contributions may transfer their rights to the journal. The best advice 
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that can be given here is always to defer to the written copyright notice on the original work, and/or to the 

Terms of Use of the publisher.  This can be time and effort-consuming, as physical copies of original 

works are not always available, and even if they are available, the copyright notice can be missing 

because it is no longer required by law. 

Seeking permission to use copyrighted material. In order to ensure lawful use of material that 

is not in the public domain and does not qualify for fair use or other exemptions, permissions must be 

secured from the copyright owners. In case of the Giving Memory a Future resource, permissions were 

needed for 229 out of 263 works, or 87% of the total number of external components of the multimedia 

project (22 works were in public domain and 12 works distributed under Creative Commons licenses did 

not require additional permission).  Permissions were acquired in writing, ensuring they covered the 

intended use, through email communications, agency online application forms, and agency licenses.  

Establishing a proper copyright owner was the most challenging part in the licensing process: “Whenever 

it is unclear who the owner is, or if the owner is a legal entity of some kind (a business or organization), 

you should be sure that the person giving you permission is authorized to do so,” warns the University of 

Texas Copyright Crash Course. “For example, if you are negotiating with an author, question her about 

whether she retained copyright or whether she assigned it to her publisher” (University of Texas).  In 

several instances determining a proper copyright owner required obtaining physical copies of original 

works.  When seeking permission to use published works, one traditionally defers to publishers.  The 

copyright ownership, however, can also be decided in author’s favor, depending on contractual provisions 

in every individual case scenario.  This caused miscommunication, for example, when permission was 

sought to use a chapter from Lewy (2000, pp. 89-90) from the publisher, Oxford University Press, 

whereas it was eventually determined that the rights to the book were owner by the author, as specified in 

the book’s copyright notice: Copyright © 2000 by Guenter Lewy. This item is still pending as it presented 

another challenge: lack of author’s contact information. 

Majority of permissions were granted free of charge. Several items were taken out of the project 

due to high licensing fees, ranging from $275 per image (Associated Press), and budget limitations of the 
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nonprofit project.  Three publishers denied permission, explaining that they do not distribute their works 

online in open access: Journal of Contemporary History, published by SAGE Publications Ltd; Royal 

Anthropological Institute, London; and Oxford University Press. As of the date of this paper, copyright 

investigation of five items is still pending.  As a result of collaboration, the project partners secured 

copyright permissions for 253 out of 263 items total (96.2%). 

 Complying with license conditions. Most licensors require including proper attribution or credit 

to the original copyright source; some specify exact placement and format of the copyright notice, e.g. 

“Each use of a reproduction must credit the USHMM and the donor of the photograph as it appears on the 

worksheet, for example “United States Holocaust Memorial Museum, courtesy of xx”.  The title “United 

States Holocaust Memorial Museum” may be abbreviated to “U.S. Holocaust Memorial Museum” so long 

as the full name of the Museum appears at least once.  Credits shall appear in close proximity to each 

image or in a special section devoted to credits.  Reproductions distributed electronically must contain the 

credit as part of the image. The USHMM reserves the right to further specify the placement and form of 

credits for a particular use.”   

In addition, the United States Holocaust Memorial Museum requires a copy of the finished 

product: “A complimentary copy of any finished work in which the reproduction appears will be provided 

to the USHMM Photo Archives,” and requests including the following disclaimer: “The views or 

opinions expressed in this (book/article/exhibit/other), and the context in which the images are used, do 

not necessarily reflect the views or policy of, nor imply approval or endorsement by, the United States 

Holocaust Memorial Museum.” 

Copyright Protection of the Multimedia Resource 

Based on the definitions outlined in the U.S. Code Title 17, §101, and the origin and the nature of 

the works selected for the project, the Giving Memory a Future resource could be categorized as a 

compilation with the elements of derivative work (subtitled video).  The project includes the element of 

originality because (1) the author selected the works to include and decided in what order to place them 

and how to arrange the collected data so that they may be used effectively by the users; (2) the author 
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developed the online version of the project, involving original elements of web development: web site 

design, layout, and text written directly for the resource web pages.  According to the court ruling, “these 

choices as to selection and arrangement, so long as they are made independently by the compiler and 

entail a minimal degree of creativity, are sufficiently original that Congress may protect such 

compilations through the copyright laws” (Feist Publications, Inc. v. Rural Telephone Service Co., 499 

U.S. 340, 1991).  The element of originality ensures the copyright protection of the online multimedia 

resource. 

Institutional policy.  The USC Intellectual Property policy states that the University “is the 

owner, under federal and California law, of all intellectual property created by members of the University 

community which is: 

 Created or developed during the course of an individual’s responsibilities to USC, including 

works made for hire; or 

 Created or developed pursuant to a sponsored agreement or pursuant to a written agreement to 

transfer ownership to USC; or 

 Created or developed with the significant use of University facilities, funds, resources or 

supplies” (University of Southern California, 2001, p. 2, Section 2.1). 

In order to recognize authorship and protect the integrity of the work, USC requires a notice of 

copyright “to be affixed to University-owned copyrighted materials in the following form: 

“Copyright [year] or © [year] University of Southern California.  All rights reserved.” The date in the 

notice should be the year in which the work is first published” (ibid., p. 11, Section 3.3). 

 Joint copyright.  Many copyrights are results of collaborative work. So is the Giving Memory a 

Future resource: it is produced by the Institute and its partner in Italy, Catholic University of Milan.  The 

Copyright Act defines a joint work as “a work prepared by two or more work prepared by two or more 

authors with the intention that their contributions be merged into inseparable or interdependent parts of a 

unitary whole” (U.S. Code Title 17, §101).  Because the multimedia resource will be jointly owned by 

each contributor of copyrightable expression, both partners should clarify their intentions by signing a 
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copyright assignment contract.  Even though the joint copyright is not included in the USC Intellectual 

Property policy, the Copyright Act specifies that a work made for hire belongs to the employer “unless 

the parties have expressly agreed otherwise in a written instrument signed by them” (U.S. Code Title 17, 

§ 114(d)). In the projects developed within partnership frameworks, addressing the joint ownership at the 

onset of copyright clearance process is critical.  

Conclusion 

 Copyright law is essential in development of web-based multimedia educational resources. 

Failure to acknowledge rights of holders of copyright to individual multimedia components, and comply 

with the copyright law in the process of multimedia development and dissemination, can put the entire 

learning community at disadvantage, resulting—lost time and resources aside—in moral, ethical, and 

legal liability.   

At its current state, the copyright law impedes educational missions of institutions involved in 

production of new resources. “In the area of copyright ownership, institutions must have a clear strategy 

on how to address issues of ownership and management of web-based intellectual property and to make 

such information available to educators,” argues Renner. “The difficulty from a policy point of view is 

that, for the most part, there is no clear established position from the law.  The law itself is evolving and 

remains unclear. However, the issue most institutions are struggling with is whether web-based courses 

and resources created by faculty qualify for copyright protection.” (2005, p. 105).   

As technological progress continues re-shaping learning landscape, the existing law will need to 

be updated in order to correspond to the new user needs.  Educators, librarians, and scholars in academia 

must form interdisciplinary and cross-institutional alliances, establish best practices, and lobby for legal 

reform.  
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